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illustrated. 1887. Excerpt: . . . subdivisions or committees of the legislature, and historically the jurisdiction of
courts is a delegated jurisdiction. But the legislature has also acquired a right which it has not surrendered;
namely, the right to determine what shall be the penalties visited upon oCenders for specific crimes--a right
which it exercises whenever it frames a criminal code. Now these three--the definition of crimes, the
identification of criminals, and the application and enforcement of penalties--constitute all that is included
under the general term, criminal jurisprudence. The theory of the pardoning power is simply this: that courts
may err in the application of legal penalties to individuals, for want of evidence not forthcoming at the time of
trial, or for other reasons, either by mistaking an innocent for a guilty person, or by imposing penalties
disproportionate to guilt, and therefore excessive: and, in that event, the power to correct such error must be
lodged somewhere. It is in fact usually lodged in the executive, for convenience sake, and because it is the
special function of the executive to enforce the law. But it is not necessarily vested in this branch of the
government, nor is it always lodged there. The constitution might empower courts to correct their own errors;
or it might allow legislatures to correct them by special statutes in individual cases. Where the jurisdiction of the
legislature over crimes and criminals is not expressly limited by the constitution, it is. unlimited. And the grant
to the...
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